


Reservation of Rights: 
All draft Provider of Choice (POC) contract language presented by BPA for discussion is subject to ongoing review and revision.  Prior to finalizing the POC contract templates, BPA will publish complete contract templates for public review and comment.  BPA acknowledges that failure to offer edits or comments on this document does not preclude a stakeholder from offering edits or comments during the formal public review.

Summary of Changes 
Under Regional Dialogue, BPA and customers felt the contract should be clear regarding the relationship between the contract and the TRM.  This provision makes clear that the PRDM terms stated here are simply recitations of the PRDM terms, and the fact that those terms are recited in the contract does not make them a matter of contract. BPA is proposing edits to reflect changes in process (BPA does not plan to ask for FERC approval of the PRDM) and remove terms that will not be used in Provider of Choice (i.e. RHWM and CDQ). As proposed, the PRDM will not specify an end to its effective date, rather, as designed and written, the PRMD would be in effect as long as a power sales contract points to it.

Section 6.1 has been slightly edited since the first review by customers at the May 6 workshop. BPA wanted to ensure it was clear that it is the tiered rate design that is established in the PRDM.  Also, in the prior version we stated that BPA has adopted a tiered rate construct for a period of 19 years (through September 30, 2044).  BPA wants to both add clarity and retain flexibility for the PRDM and not specify an end to its effective date.

***
For the December 11 workshop:
[bookmark: _Hlk181959973]Since BPA shared this language at workshop on October 9, BPA has made several revisions  in response to customer comments. BPA has revised language to address WPAG and NRU comments and has included BPA’s suggested approach to update language from RD to PoC.  The draft has been edited to address how any disputes over the meaning of the PRDM may be raised and how any subsequent resolution would occur in section 6.3. 

***

Edits of Particular Note
N/A

6.	PUBLIC TIERED RATE DESIGN METHODOLOGY(XX/XX/XX Version)

[bookmark: OLE_LINK97][bookmark: OLE_LINK98]
6.1	BPA hasThe PRDM applies for the term of this Agreement.  proposed the TRM to FERC for either confirmation and approval for a period of 20 years (through September 30, 2028) or a declaratory order that the TRM meets cost recovery standards.  The then-effective TBPA shall apply the PRDM in accordance with its terms, which and shall govern BPA’s establishment, review and revision pursuant to section 7(i) of the Northwest Power Act, of all Priority Firm Power (PF) rates pursuant to section 7(i) of the Northwest Power Act for Firm Requirements pPower sold under this Agreement.	Comment by Burr,Robert A (BPA) - PS-6: Edited since first Workshop draft in May. Added additional language/edits confirming that BPA has adopted the PRDM. Established Tiered rates are defined in the PRDM. 	Comment by Burr,Robert A (BPA) - PS-6: Updated language “applies” and “shall apply” to reference PRDM and how PRDM overlaps with the PoC Contract. 	Comment by Silva,Erica K E (BPA) - LP-7: Specify what we shall apply the PRDM to. Is this intended to mean “shall apply the PRDM, in accordance with its terms, to the establishment, review, and revision of …rates…”? Right now “apply” is a verb missing a direct object.	Comment by Johnson,Tim A (BPA) - LP-7: Note this change.  Advise this change because 7f rates are not set under the PRDM. i.e., NR if NLSL is supplied with firm requirements power.

6.2	In the event that FERC approves the TRM for a period less than through September 30, 2028, or issues a declaratory order that the TRM meets cost recovery standards for a period less than through September 30, 2028, BPA shall, before the approved period of the TRM expires:  (1) propose continuation of the TRM in a hearing conducted pursuant to section 7(i) of the Northwest Power Act or its successor; and then (2) resubmit the TRM to FERC for approval or declaratory affirmation of cost recovery standards through September 30, 2028.

6.23	The recitation of language from the TRM PRDM in this Agreement is not intended to does not incorporate such language into this Agreement.  BPA may revise Tthe  TRMPRDM’s language may be revised, but only in accordance with the requirements of TRM PRDM sections 12 and 139.  If BPA revises the language of the TRM PRDM, is revised, then BPA will unilaterally amend this Agreement to accordingly modify any such language recited in this Agreement shall be modified accordingly, and the Amendment process of section 24.1 shall not apply to any such modifications.	Comment by Burr,Robert A (BPA) - PS-6: BPA updated language to active voice. Since this provision is trying to clarify that we can modify the PRDM without needing to engage with this particular customer as a contract partner, it makes more sense to phrase this as “BPA may revise the PDRM’s language in accordance with the requirements of PRDM section 9. If BPA revised the language of the PRDM, then BPA will unilaterally amend….” 	Comment by Silva,Erica K E (BPA) - LP-7: “does not”? Why hedging with “is not intended to”?	Comment by Burr,Robert A (BPA) - PS-6: The PRDM revision requirements are in Section  9 of the PRDM.	Comment by Olive,Kelly J (BPA) - PSS-6 [2]: 12/11 Workshop Commenter:  Can we make this exclusive; limit BPA’s ability to revise the agreement and PRDM.  Consider revising that it says: ‘the PRDM’s language in accordance with (exclusively) section 9 of the PRDM.’

6.34	Any disputes over the meaning of the TRM PRDM or rates, including whether BPA is adhering to its obligation under the PRDM to revise the PRDM only in accordance with the PRDM section 9, or whether the Administrator is correctly implementing the TRM PRDM or rates, including but not limited to matters of whether the Administrator is correctly interpreting, applying, and otherwise adhering or conforming to the TRM PRDM or rate, shall (1) be resolved pursuant to any applicable procedures set forth in the TRMPRDM; (2) if resolved by the Administrator as part of a proceeding under section 7(i) of the Northwest Power Act, be reviewable as part of the United States Court of Appeals for the Ninth Circuit’s review under section 9(e)(e)(5) of the Northwest Power Act of the rates or rate matters determined in such section 7(i) proceeding (after FERC final confirmation and approval, and subject to any further review by the United States Supreme Court); and (3) if resolved by the Administrator outside such a section 7(i) proceeding, and such decision is a final action, be reviewable as a final action by the United States Court of Appeals for the Ninth Circuit under section 9(e)(5) of the Northwest Power Act (subject to any further review by the United States Supreme Court).  The remedies available to «Customer Name» through such judicial review shall be «Customer Name»’s sole and exclusive remedy for such disputes,.except as provided in the next paragraph.	Comment by Burr,Robert A (BPA) - PS-6: WPAG  - Ryan neale Comment - Additional language the same as NRU - “whether BPA is adhering to its obligation here and under the PRDM to revise the PRDM only in accordance with the PRDM section 9, “  Comment Ryan : See Pacific Power and Light Co. v. BPA, 795 F2d 810 (9th Cir. 1986) (holding that the district court lacked jurisdiction to review utility’s breach of contract claim against BPA for amending its average system cost methodology in a manner inconsistent with the procedure agreed to with BPA because the effect of the action would be to challenge BPA’s ratemaking proceeding for which the 9th circuit has exclusive jurisdiction).  “ 	Comment by Burr,Robert A (BPA) - PS-6: Retained WPAG addition.	Comment by Burr,Robert A (BPA) - PS-6: NRU Suggested addition. “whether BPA is adhering to its obligation here and under the PRDM to revise the PRDM only in accordance with PRDM section 9”  Matt Schroettnig  comment, “ As noted by WPAG during the meeting, this is an issue that needs to be addressed.  
See Pacific Power and Light Co. v. BPA, 795 F2d 810 (9th Cir. 1986) (holding that the district court lacked jurisdiction to review utility’s breach of contract claim against BPA for amending its average system cost methodology in a manner inconsistent with the procedure agreed to with BPA because the effect of the action would be to challenge BPA’s ratemaking proceeding for which the 9th circuit has exclusive jurisdiction). “ 	Comment by Johnson,Tim A (BPA) - LP-7: What cite is this?  Rich—9e1? If looking for a more clear cite perhaps the USC cite? I believe BPA has included USC citations in another section of the draft POC contract.	Comment by Burr,Robert A (BPA) - PS-6: Cleaned up reference to 9 e 5

Any knowing failure of BPA to abide by the TRM, or any BPA repudiation of its obligation here and under the TRM to revise the TRM only in accordance with the TRM sections 12 and 13 procedures for revision, would be a matter of contract to be resolved as would any other claim of breach of contract under this Agreement.  For purposes of this paragraph, when there is a dispute between BPA and «Customer Name» concerning what the TRM means or requires, a “knowing failure” shall occur only in the event the United States Court of Appeals for the Ninth Circuit or, upon further review, the United States Supreme Court rules against BPA on its position as to what the TRM means or requires and BPA thereafter persists in its prior position.In the event «Customer Name» seeks review of a dispute described in the prior paragraph before the United States Court of Appeals for the Ninth Circuit and the court determines that it lacks jurisdiction over such action, «Customer Name» and BPA shall jointly request that, pursuant to 28 U.S.C. §  1631, the United States Court of Appeals for the Ninth Circuit transfer the action to such other court in which the action could have been brought at the time it was filed.	Comment by Burr,Robert A (BPA) - PS-6: NRU - Matt Schroettnig  - Added language -  In the event «Customer Name» seeks review of a dispute described in the prior paragraph before the United States Court of Appeals for the Ninth Circuit and the court determines that it lacks jurisdiction over such action, «Customer Name» and BPA shall jointly request that, pursuant to 28 U.S.C. §  1631, the United States Court of Appeals for the Ninth Circuit transfer the action to such other court in which the action could have been brought at the time it was filed. -  NRU comment -  As above, as WPAG noted during the meeting this is an issue that needs to be addressed. 
See Clark PUD v. Johnson, 855 F.2d 647, 651 (9th Cir. 1988) 	Comment by Burr,Robert A (BPA) - PS-6: Accept Deletion.	Comment by Burr,Robert A (BPA) - PS-6: WPAG Ryan Neale, Same comment as NRU - Update language  -  In the event «Customer Name» seeks review of a dispute described in the prior paragraph before the United States Court of Appeals for the Ninth Circuit and the court determines that it lacks jurisdiction over such action, «Customer Name» and BPA shall jointly request that, pursuant to 28 U.S.C. §  1631, the United States Court of Appeals for the Ninth Circuit transfer the action to such other court in which the action could have been brought at the time it was filed.  -  Comment Ryan Neale -  See Clark PUD v. Johnson, 855 F.2d 647, 651 (9th Cir. 1988) 	Comment by Burr,Robert A (BPA) - PS-6: Accept deletion	Comment by Burr,Robert A (BPA) - PS-6: The PRDM revision requirements are in Section  9 of the PRDM.	Comment by Ryan Neale: See Clark PUD v. Johnson, 855 F.2d 647, 651 (9th Cir. 1988) 	Comment by Burr,Robert A (BPA) - PS-6: BPA did not accept WPAG/NRU additional language. 	Comment by Olive,Kelly J (BPA) - PSS-6 [2]: 12/11 Workshop Commenter:  WPAG/NRU satisfied with section as amended.

6.45	BPA shall not publish a Federal Register Notice regarding BPA rates or the TRM PRDM that prohibits, limits, or restricts «Customer Name»’s right to submit testimony or brief issues on rate matters regarding the meaning or implementation of the TRM PRDM or establishment of BPA rates pursuant to the itPRDM, provided however. Ffor purposes of BPA’s conformance to this paragraph, a “rate matter” shall not include budgetary and program level issues, or any other matter unrelated to the PRDM or the establishment of rates pursuant to the PRDM.	Comment by Burr,Robert A (BPA) - PS-6: BPA Edits. The focus of the exception is to BPA carving out legitimate arguments on the implementation of the PRDM.  We generally should not do that.  The rate matter language has been expanded to exclude items not related to PRDM.  States that as long as BPA is not referring to the PRDM, BPA retains the  ability to constrain the scope.  	Comment by Silva,Erica K E (BPA) - LP-7: Why is this framed as a prohibitation against Federal Register notices with specific contents, and not “BPA shall not prohibit, limit, or restrict CN’s right to…”?
6.6	The TRM established by BPA as of the Effective Date includes, among other things, the following:

6.6.1	Definitions (from Definitions section of the TRM):

“Contract High Water Mark” or “CHWM” means the amount (expressed in Average Megawatts), computed for each customer in accordance with section 4 of the TRM.  For each customer with a CHWM Contract, the CHWM is used to calculate each customer’s RHWM in the RHWM Process for each applicable Rate Period.  The CHWM Contract specifies the CHWM for each customer.

“Rate Period High Water Mark” or “RHWM” means the amount, calculated by BPA in each RHWM Process (as defined in the TRM) pursuant to the formula in section 4.2.1 of the TRM and expressed in Average Megawatts, that BPA establishes for each customer based on the customer’s CHWM and the RHWM Tier 1 System Capability (as defined in the TRM).  The maximum planned amount of power a customer may purchase under Tier 1 Rates each Fiscal Year of the Rate Period is equal to the RHWM for Load Following customers and the lesser of RHWM or Annual Net Requirement for Block and Slice/Block customers.

“Contract Demand Quantity” or “CDQ” means the monthly quantity of demand (expressed in kilowatts) included in each customer’s CHWM Contract that is subtracted from the Customer System Peak (as defined in the TRM) as part of the process of determining the customer’s Demand Charge Billing Determinant (as defined in the TRM), as calculated in accordance with section 5.3.5 of the TRM.

6.6.2	Rate Period High Water Mark Calculation (from section 4.2.1 of the TRM)(07/21/09 Version):

Expressed as a formula, the RHWM will be calculated by BPA for each customer as follows:

	RHWM =
	CHWM
	× T1SC

	
	ΣCHWM
	



where:

RHWM = Rate Period High Water Mark, expressed in Average Megawatts

CHWM = Contract High Water Mark

ΣCHWM = sum of all Publics’ (as defined in the TRM) Contract High Water Marks, including those for Publics without a CHWM Contract

T1SC = forecast RHWM Tier 1 System Capability (as defined in the TRM), averaged for the Rate Period
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