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PUBLIC INVOLVEMENT IN THE SOR PROCESS

The Bureau of Reclamation, Corps of Engineers, and Bonneville Power Administration wish to
thank those who reviewed the Columbia River System Operation Review (SOR) Draft EIS and
appendices for their comments. Your comments have provided valuable public, agency, and tribal
input to the SOR NEPA process. Throughout the SOR, we have made a continuing effort to keep
the public informed and involved.

Fourteen public scoping meetings were held in 1990. A series of public roundtables was
conducted in November 1991 to provide an update on the status of SOR studies. The lead agencies
went back to most of the 14 communities in 1992 with 10 initial system operating strategies
developed from the screening process. From those meetings and other consultations, seven SOS
alternatives (with options) were developed and subjected to full-scale analysis. The analysis
results were presented in the Draft EIS released in July 1994, The lead agencies also developed
alternatives for the other proposed SOR actions, including a Columbia River Regional Forum for
assisting in the determination of future SOSs, Pacific Northwest Coordination Agreement
alternatives for power coordination, and Canadian Entitlement Allocation Agreements
alternatives. A series of nine public meetings was held in September and October 1994 to present
the Draft EIS and appendices and solicit public input on the SOR. The lead agencies received 282
formal written comments. Your comments have been used to revise and shape the alternatives
presented in the Final EIS.

Regular newsletters on the progress of the SOR have been issued. Since 1990, 20 issues of
Streamline have been sent to individuals, agencies, organizations, and tribes in the region on a
mailing list of over 5,000. Several special publications explaining various aspects of the study
have also been prepared and mailed to those on the mailing list. Those include:

The Columbia River: A System Under Stress

The Columbia River System: The Inside Story

Screening Analysis: A Summary

Screening Analysis: Volumes 1 and 2

Power System Coordination: A Guide to the Pacific Northwest Coordination
Agreement

Modeling the System: How Computers are Used in Columbia River Planning

Daily/Hourly Hydrosystem Operation: How the Columbia River System Responds to
Short-Term Needs

Copies of these documents, the Final EIS, and other appendices can be obtained from any of the
lead agencies, or from libraries in your area.
Your questions and comments on these documents should be addressed to:

SOR Interagency Team
P .0. Box 2988
Portland, OR 97208-2988
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CONFEDERATED TRIBES OF THE COLVILLE RESERVATION
COMMENTS TO SYSTEM OPERATION REVIEW (SOR)

DRAFT ENVIRONMENTAL STATEMENT, MAY 1995

COMMENTS BY: ADELINE FREDIN, HISTORY/ARCHAEOLOGY
DEPARTMENT

The original Colville Indian Reservation was
established by Executive Order of April 09, 1872.

The original Colville Indian Reservation was in
existence for less than three months, when it was
exchanged for the present reservation under Executive
Order of July 02, 1872. Colville Confederated Tribes’
still have reserved rights.

The Act of July 01, 1892, divided the present
regervation of approximately 2,900,000 acres into the
North Half and South Half and restored the North Half
consisting of approximately 1,500,000 acres to the
public domain.

July 07, 1883, the Moses Agreement was made.
July 04, 1884, the Moses Agreement was ratified.

During the year 1885, and later years, the government
moved to the Colville Reservation, the Joseph Band of
Nez Perce Indians, and also members of the Palus
Tribe.

May 01, 1886, Columbia Reservation was restored to the
public domain, except for certain allotted tracts.
(Executive Order) Tribes having reserved rights.

March 22, 1906, the South Half consisted of
approximately 1,4000,000 acres. After Tribal Members
were provided 80 acre allotments, the government
authorized and directed the classification appraisal
and sale of the balance of the lands, that is, the
surplus land after the allotments.



May 03, 1916, the lands in the South Half, which were
classified as irrigable and grazing were opened to
entry and the lands classified as mineral were made
subject to location and disposal under the mineral
land laws. The lands classified as timberlands were
,however, not opened to entry.

September 19, 1934, and November 19, 1939, the
undisposed lands, including the timberlands which had
not been open to entry were withdrawn from any further
disposition, until the matter of their return to
Tribal ownership was settled.

July 24, 1956, the remaining undisposed lands, in the
South Half, comprising approximately 818,000 acres
were restored to Tribal Ownership.

System operations area of effect, include but is not
limited to Grand Coulee Dam and Reservoir area, Chief
Joseph Dam and Reservoir, non-Federal dams and their
reservoirs. Only Reservoirs will be used here and not
the Lakes. Lakes are identified to be unnatural
features created behind each of the dams. The non-
federal dams are: Douglas County Public Utility
District (PUD), Chelan County PUD, Grant County PUDS,
and their reservoirs. The reservoir behind Grand
Coulee Dam extends upstream approximately 151 miles.
It is, therefore, estimated that the reservoirs
upstream and downstream reservoirs totals
approximately 660 plus miles of shoreline. The total
estimated shoreline miles for all of the reservoirs
identified here total over 1,300 miles.

Federal Law requires that any Indian Lands, that are
directly effected by a Federal undertaking, the Tribes
will be a participant to the Federal undertaking
agreements and management plans. The Colville
Reservation is directly within the project area and
has vested interest by reserved rights identified as
traditional and aboriginal territories for Grand
Coulee Dam, Chief Joseph Da and Douglas County PUD
(Wells Dam). The Colville Tribe also has existing MA
allotments within Chelan County PUDS and Douglas
County PUD. Grant County PUD is ancestral and
aboriginal rights for cultural resources and all of



former Moses Reservation, Colville Reservation and
existing Colville Reservation and North Half Colville
Reservation.

Tribal members still live and understand their
traditional and cultural way of life. They are also
educated to technical, scientific studies and
standards regarding their own environmental and
natural resources. Tribal members who live between
these two worlds have an insight to their own
traditional teaching that are applicable to technical
and scientific standards of today.

Traditional teaching explain spawning behavior and
migration behavior that were important to our
ancestral dependency on fishery for subsistence and
industry. However, the field of science as well as
institutions are not willing to explore or to
understand how the Indian people applied their
traditional teaching to management responsibilities.
The Tribal People see their understanding of the
environment and natural resources behavior as "common
sense". Tribal members’ observation of their own
understanding of the environment are taken for
granted. This is largely due to generations of
traditional teaching.

The Reservoirs behind Grand Coulee Dam and the other
dams identified above are not natural features as they
are man made lakes. The reservoirs have inundated all
of the lands that had been occupied and was land use
areas to the Tribes for thousands of years. Wetland,
watershed areas located along side free flowing rivers
have been inundated by reservoirs. Traditiomal,
cultural resources and materials had little or mno
opportunity to become established above the new water
levels. Prime lands located above the new water
levels became converted for orchards, farming and
private home development. Shoreline areas became
converted to recreation use. Nowhere, in the
management process did the government set aside lands
for natural setting. None of the lands were set aside
for traditional use to support our Indian way of life.

The Governments’ only interest was to generated power,



at any cost. Tribes’ today are taking a look at the
effect of these Dams’ and how the Tribes’ rights were
effected by government projects. These rights
represent the Tribes’ right to land use of ancestral,
traditional and aboriginal territories. To f£ish, hunt
and collect their own traditional resources. To
understand what percentage of the traditional land use
area is still there. Can any of the traditional land
use area be restored to the Tribes? What
rehabilitation needs to take place to bring land use
up to its’ traditional land use level? These concerns
must be brought up to the same level as wild life
mitigation by the Federal Government. Also, to
understand these effects, the Tribes’ will need
support from the government to acquire the
information.

Some of the land use setting was cool and damp, that
was there when there were free flowing rivers. How
high was the cool damp canopy? Can this cool damp
canopy, that was important to natural resources
setting be recreated? Another question may be, is
there lands where these features exist now and can
these lands be restored to traditional land use for
the Tribes?

There are plants that grow well in damp areas and
cannot be found in dry areas. Plants that grow well
in wet areas but will not do well in damp areas.

There are plants and materials that like dry settings,
but grow in a damp canopy setting. Other features
that may be important are north and/or south slopes,
elevation information, plant communities and how these
figure into rehabilitation.

Added to these concerns, is the fact that there was no
inventory of plants, plant communities and what land
features were important to plants, roots, materials,
medicines and other resources that at one time
occupied the river environment.

The greatest effect to any one group of people the
government has admitted to is the Colville
Confederated Tribes. By the one single Dam
construction, changed forever the Indian way of life



that had been there for thousands of years. The
Tribal ceremonies, religion/religious practices that
were important to fishery. Cultures and traditional
way of life that were supported by fishery subsistence
and industry. Almost overnight, the Indian peoples’
way of life was lost, destroyed forever, because of
Grand Coulee Dam.

The DRAFT EIS alternative never included any fish by-
pass to the upper reaches of the Columbia River
system. It must be assumed then, that the Federal
Government did not think it was important to consider
fish by-pass as an alternative. However, the Colville
Tribe believes that the Federal Government has a trust
responsibility to include all of the altermnatives to
be considered. It is therefore the Colville Tribes’
request, that a fish by-pass be included as an
alternative. Also, to request the Federal Government
negotiate with the Colville Confederated Tribes for
one or more fish by-pass alternatives.

In reference to System Operations proposed
alternative. The reservoirs reaction to all of the
alternatives is the same. At the present operating
level, the effect of erosion, block slumping and
slides are causing affect to archaeological sites,
burial sites and traditional resources that are
important to the Colville Tribes. Any one of the
reservoirs mentioned above behave the same to present
pool operating level. Tribal values are based on
tradition and culture, these values have no dollar
value to refer to. The effects to ancestral burial
sites and their own ancestral occupation sites are
valued by traditional levels only. System Operations
proposed alternatives did not make any provisions for
"Tribal Values".

At the other extreme of Proposed Alternatives, is
"figsh flush" for reservoirs storage projects. Grand
Coulee Dam is a Reservoir storage project. The volume
of water, that is moved is in itself destructive to
lands, cultural resources, fishery, recreation,
traditional and cultural use of the water and other
natural resources. Any draw down of the reservoir is
an effect. An extreme draw down, such as a fish flush



will cause measurable damage to cultural resources
that are referenced by Harvey Rice, PhD, see attached
statement. The Colville Tribes have not placed any of
their concerns at any monitory level. There is a
feeling of mental anguish, caused by a loss that
cannot be measures. The Federal Government has not
made any effort to assist the Tribe in dealing with
this mental and emotional loss.

o
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KOOTENAI TRIBE OF IDAHO

P.0. Box 1269 Bonners Ferry, Idaho 83805
(208) 267-3519 Fax. No. (208) 267-2960

Systems Operations Review Of The
Columbia River System

Comments Of Kootenai Tribe Of Idaho

May 10, 1995

This is the final report from the Kootena: Tribe of Idaho regarding the Systems
Operations Review of the Columbia River System. Since the Tribes comments for the
Environmental Impact Statement in 1994, there has been relatively little change in the
Tribe’s overall view of the review process.

Cultural Resources and the protection of cultural sites is very important to the Tribe.
The Reservoir created by Libby Dam (Lake Koocanusa) is especially important due to the
negative impacts it has caused during drawdowns. First we are concerned thar the
fluctuatior of the Kootenai River downstream from the dam has had negative effects on
the fisheries, system productivity, and biota in all trophic levels. Severe reductions in
system productivity and fish biomass have occurred following the cempletion of Libby
Dam. The Kootenai River white sturgeon population is a major concern of the Kootenai
Tribe of 1daho. Spawning and survival of this species have been negatively effected by
Libby Dam’s operations. Subsequently, the Kootenai Tribe of Idaho has been conducting
population recovery efforts since 1989.

In late 1994, the Kootenai River white sturgeon population was placed on the
Endangered Species list. This had added to our efforts, but due to the listing we have had
some important issues addressed One being the need for more a change in Libby Dam
operations and the resulting hydrograpn. Studies are underway (v determitic itie effects of
the reduced fluctuation and other hydrograph alterations to determine their positive effects
on white sturgeon spawning activities and subsequent survival. The problem is still that
drawdowns of Lake Koocanusa have effects on fisheries issues. Other problems that
stem from these drawdowns exist in Lake Koocanusa. When the drawdowns occur, banks
are exposed and heavy slumping occurs along either side of the like. This activity
exposes many cultural sites and a protection plan needs to be formulated. The problem is
that although we have reserved Treaty Rights in the area, it is not an easy task due to the
area being in Montana. We have relied on the Kootenai Band on the Confederated
Flathead and Kootenai Reservation in Montana to protect these areas as they have more



direct access and have established communications with relevant agencies for this purpose.
No immediate change will probably occur on this issue.

Another concern is in the Lake Pend O’reille area, and the Clark Fork and Pend
O’reille rivers. Discharge fluctuations also occur on these rivers with similar resulting
impacts as with the Lake Koocanusa issue of site disturbances is the result. Other
concerns have not been completely investigated. Although the inventory issue is of
concern, the more important issue concerns site protection. A programmatic agreement
between the Kootenai Tribe of Idaho and Federal Agencies is a start in the protection of
culturally important sites and areas, but it may be some time before an adequate agreement
and plan is in place, and operating successfully.

The above concerns are the Tribe’s priority at this time, but as with other issues, one
issue usually overlaps with others. Other issues that the Kootenai Tribe of Idaho has
concerns with or which we have been addressing are: Water Quality, Air Quality,
wildlife, and Flood Control.

Regarding water quality issues, the Kootenai Tribe of Idaho has in place at the
Tribal Headquarters, a Water Quality Assessment program under the Supervision of the
Kootenai Tribe of Idaho’s Environmental Management and Fisheries Departments. The
Tribe has been conducting water and sediment quality studies on the Kootenai River and
it’s tributaries due to concerns that relate back to the white sturgeon population recovery
efforts, and the apparent trophic collapse of the Kootenai River ecosystem.

Concerning water quality, definitive recommendations, however, with some
exceptions, few negative effects regarding water quality have been reported. These
Departments will continue to collect relevant information.

Air Quality issues are similar to the water quality studies. The Kootenai Tribe of
Idaho’s Environmental Management Department has been studying the air quality of the
surrounding area as this has been a concern of the Kootenai Tribe of Idaho for numerous
years. Due to prevailing winds, pesticide, and fungicide spraying activities and health
related problems and concerns, the Kootenai Tribe of Idaho has in place, monitoring
stations that collect samples of air particulates for study As of yet, no pertinent
information as to positive or negative effects has been concluded and these studies will
continue.

Social impacts as related to the review process are viewed positively by the Kootenai
Tribe of Idaho, as it has been involved in numerous activities related to the SOR. As a
result, the Tribe has learned of many issues that we otherwise would not have had the
opportunity to address.

Other issues and categories within the SOR and related to the Kootenai Tribe of
Idaho are monitored by the Tribe, but will not be included in our comments due to
overriding concerns of other issues that have been included in this report.



Sincerely,

@w,ﬁ) G L,

Ronald Abraham
Rights Protection Specialist
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S Spokane Tribe of Indians

AV P.O. Box 100 - Wellpinit, WA 99040 - Ph, (508) 258-4581/838-3465
CENTURY OF SURVIVAL

1881 - 1981

‘Fk v

February 1, 1995

Via FAX to: 503-230-5211

RECEIVED BY SOR
_ PUBLIC INV LVEMiNT
Mr. Randall Hardy LOGH. -0 2
Administrator RECEIPT DATE
Bonneville Power Administration NB gy 7 1995 ‘

P.O. Box 3621 .
Portland, OR 97208~3621

RE: System Operation Review (SOR)
Columbia River Hydroelectric System

Dear Mr. Hardy:

The Spokane Tribe has been an active partipant in the SOR EIS
review process, sending staff SOR Work Group sessions and other
related meetings.

Throughout the SOR process, we have watched the focus of the
federal agencies shift with the political winds until, at this
late stage in the Review, we observe the agencies with diligence
pointing toward a System Operating Strategy (€0S) that favors
compliance with the Endangered Species Act (ESA) so save endan-
gered salmon, despite reliable forecasts of ill effects to other
resources if ESA considerations are not modified to accomodate
other considerations of equal or greater importance.

Our Tribe, along with other Tribes and agencies, has pursued
information to provide to the agencies so that alternate strate-
gies could be given due consideration. Our staff and contractors
nave been attending meetings, reading and commenting on docu-
ments, and participating in good faith to provide meaningful
input to the agencies. Yet, it is now widely known that the
agencies selected a strategy that favors endangered salmon, even
before the official close of the comment period on the SOR Draft
BI1S.



Mr. Randy Hardy 2
February 1, 1995

For the Spokane Tribe, the S0S alternative that is being pushed
forward threatens to decimate our resident fisheries. The
impacts on wildlife habitat, recreation, economic ventures, and
cultural resources of the Spokane Tribe are expected to be
equally harsh.

-Only recently has the full import of the SOR process on the
Spokane Tribe's cultural resources been fully revealed. Pre-
selection by the federal agencies of an S80S that will devastate
cultural sites and traditional cultural practices puts the
agencies in the position of possibly violating numerous statutes,
including the Native American Graves Protection and Repatriation
Act, the Antiquities Act of 1906, the Archaeological and Historic
Preservation Act of 1974, the Archaeological Resources Protection
Act of 1979, and the National Historic Preservation Act of 1966,
as amended. To address cultural resources by merely planning to
mitigate for their destruction is not compliant with the intent
of federal statutes, including the National Environmental Policy
Act (NEPA), which anticipates the examination of alternatives
which prevent, rather than merely plan to mitigate for damages.

"Saving the sockeye" has been elevated so high, so fast in the
agencies' priorities, the impacts on Spokane Tribal interests
have been lowered to an inventory, presumably to be "mitigated,"
but clearly not to be prevented by altering the agencies' process
for selecting a preferred alternative.

We are greatly saddened by the plight of the sockeye and spring
and fall chinook. And we are sympathetic to the agencies'
predicament. However, we cannot knowingly endorse an Operating
Strategy that could lead to the eventual extinction of many more
species.

Furthermore, we cannot continue to participate in a process that
.has a predetermined outcome. Ostensibly a process for participa-
tion, the work group meetings have lost much of their usefulness

if the SOS has been predetermined by ESA considerations. The
agencies appear to be "railroading" the NEPA review to accomodate
closure on the EIS, and seem to be unwilling to open the process
to full participation by the tribes.

Members of the Spokane Tribal Business Council were led to
believe that we were being consulted on a government-to-govern-—
ment basis, and that we would be full and equal partners with the
federal agencies in developing a System Operating Strategy that
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Mr. Randy Hardy
February 1, 1995

minimizes damage and maximizes benefit. The President’'s Execu-
tive Order makes it clear that all federal agencies are to deal
with Indian tribes as sovereign nations. Bonneville Power
Administration's trust responsibility to tribes has. been rein-
forced by Secretary O'Leary's stance for the Department of EBneragy
and Bonneville's development of an explorit Indian policy. Yet,
we 40 not see the government~to-government requirement being ful-
filled.

Rather, we see the agencies granting deference to the preferred
alternative of the National Marine Fisheries Service and the U.S.
Fish and Wildlife Service. We see our priceless cultural values
being assessed for the costs of mitigation. We see our rights to
water, fish, wildlife, and economic security being violated in
favor of outspoken special interest groups. We see trust respon-
sibility toward our sovereign nation being ignored, while dubious
obligations to other federal agencies have dominated the SOR
agencies' analyses of the System Operating Strategies.

Although the Biological Opinion of the National Marine Fisheries
Service (NMFS) is driving the SOR EIS, neither the NMFS nor the
U.8. Fish and Wildlife Service (USFWS) have consulted with the
Spokane Tribe at any point in their evaluation process. The
Spokane Tribe, as a member of the Upper Columbia United Tribes
(UCUT), has sent numerous letters to the NMFS and USFwS, but
received no response whatsoever. The federal agencies have
ignored our repeated earnest pleas for consideration, and abro-
gated their trust responsibility.

The Columbia Basin Fish and Wildlife Authority (CBFWA) has
assigned an internal team to address the critical isSue of how to
best manage upriver storage reservoirs for fish and wildlife
while satisfying the need for anadromous fish flows. The CBFWA
alternatives are expected in March, 1995. Yet, we see the
Northwest Power Planning Ccuncil (NPPC) rushing headlong to adopt
Anadromous Pish Amendments to the Columbia River Basin Fish and
Wildlife Program - before all Resident Fish Amendments have been
received and evaluated - apparently to accomodate the pre-select-
ed Preferred Alternative of the SOR.

With full participation and consideration (as we have been led to
believe all along would be the case), our collective imaginations
might find a solution that enhances flows for anadromous fish
without devastating other resources throughout the Columbia River
Basin. However, it appears that full participation has been
foreclosed by placing ESA in the driver's seat and carrying alil
other interests along for the raide.



Mr. Randy Hardy
February 1, 1995
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Before the SOR NEPA review proceeds to a Final EIS, our Tribe,
and the other Tribes, should be granted true government~to-

government consultation.

trust responsibility.”

equal weight,

Deferring to NMFS is not "fulfilling

Our interests should be evaluated with

the agencies to develop the preferred SO0S alternative. Merely
responding to an alternative developed and selected by the
agencies without true Tribal representation in the dec¢ision-
making process is not "participation." Informing the Tribe that
impacts of the selected SOS will be severe is not "consultation."

I will appreciate hearlng from you as soon as possible to set up

a meeting at our 7T

Harrel

Si

Spokane Tribal Business Council

cCt

r

and/or M

to discuss our sovereign concerns.

Major General Ernest J. Harrell
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

John Keys, IIIX
Philip Thor
Witt Anderson
John Dooley

William Stelle,

Michael Spear
Angus Duncan

Jr.

* 49

a2l headquarters with yourself, Major General
John Keys,

w

and we should be given the opportunity to work with
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Spokane T ribe of Indians, . , ., |

P.O. Box 100  Wellpinit, WA 99040 e (509) 258-4581 o Fax 258 924}*
n,i HEEN *bmf‘i“g""“
CENTURY OF SURVIVAL 6_5@:))4,“%
1881 - 1981 f”";"-jdé 7t
Gl Pl
6190 - L 14/,3
September 14, 1995 r "-z“
S -.L..__J ‘
To:  Ermnest J. Harrell, Major General Cop({ h) CRCD
Commander and Division Engineer 2 5 /675—
U.S. Army Engineer Division, North Pacific
P.O. Box 2870

Portland, OR 97208-2870

John Keys, Regional Director
U.S. Department of Interior
Bureau of Reclamation

1150 North Curtis Road
Boise, ID 83706-1234

Randy Hardy, Regional Director
Bonneville Power Administration
P.O. Box 3621

Portland, OR 97208-3621

Dear Gen. Harrell, Mr. Keys, and Mr. Hardy:

At the meeting with the cultural resource staff of your three agencies on August 29th and 30th,
1995, at the Jantzen Beach Red Lyon, our representatives were notified that the tribes needed to
submit our comments on a number of documents before September 25th, 1995, in order for those
comments to be considered by the federal agencies. The document under consideration include:
Chapter 6 of the Systems Operations Review (SOR) Environmental Impact Statement (EIS)
Appendix D, which was given to us at that meeting, Appendix T to the SOR EIS, which will not
be given to us until after September 15th; a draft letter to the Advisory Council, which will be
given to us sometime in which we received thorough the mail last week. The letter attached to
the volumes called for comments to be received before September 27, 1995, in order to be
considered for the final EIS.

The Spokane Tribe of Indians, as an affected Native American tribe, reserves the right to
comment on these documents and associated actions. Five to twenty working days, however, are
not a reasonable period of time in which to review and comment on these important documents.



We do not have the staff time or funding to review and produce meaningful comments on these
documents in the time period given. It is also critical that we see responses to our previous
comments to the SOR EIS, so that we may give fuller explanations where needed to clear up any
misunderstandings of our comments. We do plan, given more time and funding, to fully
participate in all of these actions.

We would appreciate your cooperation in extending the scheduling and funding available to
review the above documents. Thank you for your cooperation in this matter. We look forward
to cooperation in the consideration, planning, and management of our effected cultural resources.

Sincerely,

arren Seyl
Tribal Council Chairman

cc:  Jim Sijohn
Mary Verner
Robert Sherwood
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The Confederated Tribes of the Umatilla Indian Reservation
Department of Natural Resources
Environmental Planning/Rights Protection Program

mT AT

Consultation Plan

For Input on SOR Consultation, Trust Responsibilities,
Decision Process and Operating Strategies
System Operation Review

Section B
Task 1

", ..Jointly define (with SOR lead agencies-—--BPA, Corps
of Engineers and Bureau of Reclamation) the specifics of
government-to-government relations through a Consultation
Plan. The Consultation Plan will specify the
expectations, responsibilities and commitment of the
federal government (i.e., SOR agencies) and the CTUIR
throughout the SOR process.." (CTUIR Statement of Work).
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Consultation Plan

1. Background and Purpose:

On December 9, 1994, the Board of Trustees for the Confederated
Tribes of the Umatilla Indian Reservation (CTUIR) met with
officials of the Bonneville Power Administration (BPA), the Bureau
of Reclamation (BOR) and the U.S. Army Corps of Engineers (COE)
regarding the System Operation Review. Randall Hardy of the BPA
indicated that "...previous consultations with the CTUIR were
"inadequate" and that we (SOR agencies) will improve in this
area...". One of the results of this meeting was agreement that
better communications were desired and identified as a priority for
action.

The circumstances surrounding the development and selection of an
operating strategy for the SOR is affected by the ever-increasing
impacts of time compression and loss of time for adequate
consultation. This document is developed as a framework for a
"consultation plan". Below is a draft Memorandum of Agreement
which sets forth specific expectations and responsibilities of the
parties regarding "consultation".

2. Consultation Defined:

Consultation is the formal process of negotiation, cooperation and
bilateral policy-level decision-making between the Confederated
Tribes of the Umatilla Indian Reservation and the SOR agencies.
Consultation is the process of coming to common understanding of
the technical and legal issues that affect or are affected by a
decision. Consultation is using this common understanding to make
a common decision.

3. Objectives of Consultation:

a. Communication - Timely and effective communication
between the CTUIR and the SOR agencies is essential to
the protection and management of important tribal
resources and is critical to the decision-making process.

b. Information - The CTUIR and the SOR agencies require
technical and policy information in order to make
informed decisions regarding the SOR and important tribal
resources.

c. Process for decision-making - The CTUIR and the SOR
agencies must agree on a process for making decisions
affecting or relating to important tribal resources. The
specific steps for decision-making are outlined in the
draft Memorandum of Agreement below.



The overriding objective is to protect treaty-reserved
rights and resources and to fulfill the 1legal trust
obligation owed to the CTUIR by the United States. As an
example of a treaty-reserved resource, the CTUIR have
developed a salmon policy which will be a focus of
consultation and referenced in future CTUIR documents and
reports (CTUIR salmon policy attached).

Consultation Schedule:

a.

April 11, 1995 Technical Meeting. Discuss CTUIR
development of SOR alternative and Idaho Department of

Fish and Game v. National Marine Fisheries Service
(Biological Opinion).

April 14, 1995 Policy Meeting. Discuss CTUIR development
of SOR alternative and Idaho Department of Fish and Game
v. National Marine Fisheries Service (Biological
Opinion).

April 15, 1995 Technical Meeting. Discuss CTUIR
technical and economic modeling for CTUIR SOR
alternative. Discuss CTUIR technical and econonic

modeling for CTUIR SOR alternative.

April 28, 1995 Policy Meeting. Discuss CTUIR technical
and economic modeling for CTUIR SOR alternative. Discuss
CTUIR technical and economic modeling for CTUIR SOR
alternative.

Pre~Record of Decision. A technical and policy level
meeting must be scheduled prior to making a final
decision regarding a strategy Record of Decision.

Technical Meetings, unless scheduled otherwise, will be
scheduled on a quarterly basis between staff and key
contacts to discuss, review and propose actions relating
to any technical issue related to the System Operation
Review.

Policy Meetings, unless scheduled otherwise, will be
scheduled Biannually or as otherwise agreed pursuant to
protocols to be established by the Board of Trustees and
the SOR agency heads. Meetings will be scheduled in
accordance with the process outlined in the Memorandum of
Agreement below. These meetings will scheduled to
discuss, review and propose actions relating to any
policy-level issue related to the System Operation
Review.



Priority and focus - Technical and policy meetings will
be scheduled as time permits and as conditions require.
The attached draft Memorandum of Agreement (MOA) has been
drafted to serve as the schedule and process for
consultation between the SOR agencies and the CTUIR.
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MEMORANDUM OF AGREEMENT
between
THE CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION
and

THE BONNEVILLE POWER ADMINISTRATION,
THE UNITED STATES ARMY CORPS OF ENGINEERS,
and
THE UNITED STATES BUREAU OF RECLAMATION

for

COORDINATION AND CONSULTATION ON
RESOURCE MANAGEMENT ISSUES RELATING TO THE
SYSTEM OPERATION REVIEW

ARTICLE I. PREAMBLE

WHEREAS, the Confederated Tribes of the Umatilla Indian Reservation
(CTUIR) is a sovereign governmental entity representing Native
American culture having an interest in the preservation and
protection of its Treaty rights and cultural heritage both within
the boundaries of the Umatilla Indian Reservation and within the
CTUIR’s ceded and aboriginal use areas; and

WHEREAS, the CTUIR in the Treaty with the Walla Walla, Cayuse and
Umatilla Tribes of June 9, 1855 reserved rights and interests in
the lands ceded to the United States encompassing some 6.4 million
acres in northeast Oregon, Southwest Washington including a portion
of the mainstem of the Columbia and Snake Rivers; and

WHEREAS, the CTUIR and the System Operation Review (SOR) agencies,
the Bonneville Power Administration (BPA), the United States Army
Corps of Engineers (COE) and the United States Bureau of
Reclamation (BOR) recognize that cultural and natural resources and
customary use locations are invaluable and critical to the
preservation of its treaty rights, cultural heritage, and pursuit
of traditional lifeways for present and future generations; and

WHEREAS, the SOR agencies seek to establish and maintain
government-to~government relationships with the CTUIR for the
purpose of building stable, long-term relationship which result in
positive, mutually understood, and beneficial solutions to common
situations; and
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WHEREAS, the SOR agencies are committed to addressing concerns
identified by Tribal governments regarding natural and cultural
resource issues within SOR agencies area of responsibility, and to
outline specific steps each government will take in establishing
and maintaining a government-to-government relationships and is
outlining processes for jointly evaluating actions which affect
each government.

NOW, THEREFORE, this MOA is made between the parties, the CTUIR
represented by the Board of Trustees, and the SOR agencies as
represented by Randall Hardy, BPA Administrator, John Keys, BOR
Regional Director and General Ernest Harrell, Division Engineer,
COE. The parties agree to set forth in this MOA a framework for
fostering coordination and consultation on resource management
issues, and agree to the terms set forth below.

ARTICLE II. SCOPE OF AGREEMENT
1. Government-to~Government Consultation

a. The Administrator for BPA or his designate, shall be the
responsible official for the purpose of consulting with
the CTUIR at the government-to-government level.

b. The Division Engineer for the North Pacific Division,
COE, or his designate shall be the responsible official
for the purpose of consulting with the CTUIR at the
government-to-government level.

c. The Regional Director of the BOR or his designate shall
be the responsible official for the purpose of consulting
with the CTUIR at the government-to-government level.

d. The Chairman of the Board of Trustees or his designate,
shall be the Tribal government official for the purpose
of consulting with the SOR agencies at the government-to-
government level.

e. The Chairman of the Board of Trustees for the CTUIR and
the SOR agencies shall designate key points of contact
for the government-to-government relationship.

2. Definition of Consultation

a. Intrinsic to government-to-government consultations is
the recognition by the SOR agencies of the unique legal
status of the CTUIR as recognized by the Treaty of June
9, 1855.
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b. The term "consultation" means that the SOR agencies shall
provide written notice to the CTUIR of all pending
actions, decisions, undertakings and studies relating to
the CTUIR.

c. Consultation means that the SOR agencies shall solicit
comment and recommendations from the CTUIR relating to
any pending action, decisions, undertakings and studies
relating to the CTUIR.

d. Consultation means that the SOR agencies recognize the
importance of, and the need for, direct tribal
participation in all phases of an undertaking which has
potential to affect natural and cultural resources
protected by treaty, and applicable statutes and
regulations. In recognition of the need for direct
tribal participation, the SOR agencies may fund tribal
participation under terms to be negotiated under a
separate agreement.

3. Government-to-Government Coordination

In addition, the SOR agencies shall provide notification to the
CTUIR of development projects, surveys, reviews, inventories as
well as other programs to facilitate coordination with the CTUIR.
The SOR agencies will assure that such projects, surveys, reviews,
inventories and programs are consistent with CTUIR rights and
interests, as well as consistent with Federal regulations developed
for the Native American Graves Protection and Repatriation Act
(NAGPRA), the National Environmental Policy Act, the National
Historic Preservation Act as amended, the Archeological Resources
Protection Act as amended, the American Indian Religious Freedom
Act as amended, the Northwest Electrical Power Planning and
Conservation Act (NWEPPCA) and other statutory authorities.

4. Procedures

a. The SOR agencies shall notify the CTUIR within 30 days of
any plans for new development projects which require a
Section 106 (36 CFR 800) review and clearance as required
by the National Historic Preservation Act, or of any
plans to conduct surveys, inventories, reviews or studies
which include human remains, funerary objects, objects of
cultural patrimony, sacred objects or cultural resources
which are reasonably believed to have originated from
CTUIR ceded lands or aboriginal use areas.

b. The SOR agencies shall include with any such notice to
the CTUIR the following information:
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(1)

(2)

(3)

(4)

CONSULTATION PLAN

Description of the proposed project, survey,
inventory, review or study, including all relevant
background information.

Description of the location of the proposed project
using maps and or aerial photographs; location of
the survey, inventory, review or study.

Identification of key SOR agency personnel that the
CTUIR may contact for more information regarding
any proposed project, survey, inventory, review or
study.

Identification of all proposed dates planned for
any such proposed project, survey, inventory,
review or study.

c. The CTUIR shall do the following:

(1)

(2)

(3)

(4)

The CTUIR shall distribute SOR agency notifications
to the appropriate officials and staff and
coordinate review.

The CTUIR shall provide written review comments
including recommendations to the SOR agencies
within 30 days from the date of receipt of any
notification, or within the time specifically
requested to complete the review.

The CTUIR shall assist in resolving conflicts or
potential impacts identified during the Tribal
review of the SOR agency notices.

Where applicable, as part of any comments and
recommendations of the CTUIR to the SOR agencies,
the CTUIR shall prepare work plans, proposals,
scope(s) of work, and budgets which correspond with
recommendations provided in any review comments and
recommendations.

Cooperative Programs

The following areas have been identified by the parties to
this agreement as topics of mutual interest. These programs
may be considered for more detailed definition at a future

date.

a. Public Interpretation and Employee Training

(1)

The coordination of SOR agency and CTUIR Tribal

7
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cross-training for interpretive center and museum
interpretive programs within the SOR agencies and
the Umatilla Indian Reservation.

(2) Consideration by the SOR agencies for the use of
Tribal members as cultural resources or other
resource area field assistants as employment,
training and education opportunities arise.

b. Cultural Resources Management

(1) Consultation between the SOR agencies and the CTUIR
concerning the issuance of Archaeological Resource
Protection Act (ARPA) permits within the ceded
boundaries of the CTUIR within SOR agency
administered lands.

(2) The identification of cultural resources and other
inventory studies that would be appropriate for
setting aside for Tribal involvement.

c. Natural Resources Management

The SOR agencies shall extend opportunities to the CTUIR
to review, comment and propose actions which will aide
the SOR agencies in fulfilling 1legally mandated
obligations to protect and restore natural resources,
which include fish and wildlife resources.

d. Economic Development

(1) The SOR agencies shall extend opportunities to the
CTUIR to consider ventures which may benefit the
economic interests of the United States government
and the CTUIR.

(2) The SOR agencies shall review and consider signing
a Indian Preference Agreement to extend contracting
and subcontracting opportunities on SOR agency
undertakings or projects (P.L. 93-638 7(b)).

ARTICLE III. TERMS AND CONDITIONS

1.

Direct contacts between the SOR agencies and the CTUIR are in
no way limited by this MOA. Such contacts are essential to
promote more effective communication, coordination and
consultation. This MOA in no way amends, alters or modifies
the Treaty of June 9, 1855, other policies, or jurisdictions
of the SOR agencies or the CTUIR.
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2.

Failure of the CTUIR to respond to any notification under 4 c.
above shall in no way be considered a waiver or abandonment of
any Treaty-related right with respect to the activity or
project referred to in the notification.

This agreement will become effective on the date of the latest
signature as evidenced below. '

Amendments, supplements or revisions to this Memorandum of
Agreement may be proposed any of the parties to the agreement
and shall become effective upon formal approval of all
parties.

Representatives of the SOR agencies and the CTUIR will meet
annually (or as otherwise arranged) to discuss the terms of
this document and other matters as necessary.
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Memorandum of Agreement
between
The Confederated Tribes of the Umatilla Indian Reservation
, and
The Bonneville Power Administration,
The United States Army, Corps 6f Engineers,
and
The United States Bureau of Reclamation

SIGNATURES

Randall Hardy, Administrator Date
Bonneville Power Administration
U.S. Department of Energy

General Ernest G. Harrell Date
Division Engineer,

North Pacific Division

U.S. Army Corps of Engineers

John Keys, Regional Director Date
Bureau of Reclamation,
U.S. Department of the Interior

Donald G. Sampson, Date
Chairman, Board of Trustees,

Confederated Tribes of the

Umatilla Indian Reservation
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Identification of Trust Resources

Abstract:

The United States and the Confederated Tribes of the Umatilla
Indian Reservation have a government~to-government relationship as
demonstrated by the existing Treaty obligations each has to the
other. The United States has a legal obligation to protect and
manage resources important to the Tribes in conformance with the
terms of the Treaty and in fulfilling its obligations to the Tribes
as a trustee. As part of the System Operation Review and in
developing an alternative for the Environmental Impact Statement,
the Bonneville Power Administration, the Bureau of Reclamation and
the United States Army, Corps of Engineers agreed to collaborate
with the Confederated Tribes in defining "trust resources". This
document is intended to assist in this effort.

Background:

On December 9, 1994, the Board of Trustees for the
Confederated Tribes of the Umatilla Indian Reservation (CTUIR) met
with officials of the Bonneville Power Administration (BPA), the
Bureau of Reclamation (BOR) and the U.S. Army Corps of Engineers
(COE) regarding the System Operation Review (SOR). The meeting
focused on the adequacy of the SOR Draft Environmental Impact
Statement (DEIS) and the process in which it developed.

The SOR agencies and the CTUIR agreed that consultation was
lagging and that improvements were needed. It was agreed that
better communication was the key element in adequate consultation.
The SOR agencies agreed that the SOR alternatives as outlined in
the DEIS did not provide sufficient protection to anadromous fish,
in particular Snake River Chinook and Sockeye salmon listed as
Endangered under the Endangered Species Act.

Tribal representatives emphasized in the meeting that the
salmon is extremely important to tribal culture and is a treaty-
reserved resource. In this regard, the CTUIR reminded the SOR
agencies that in addition to the legal obligations of the treaty,
the salmon are a resource to be managed in a manner consistent with
the trust obligation of the United States. Further, tribal
representatives emphasized that in addition to the salmon, there
are many important resources not identified or considered in the
SOR process. The SOR agencies and the CTUIR agreed that the term
"trust resources" should be defined. The CTUIR offer the following
to aid the development of an understanding of the term "trust
resources".



Objective:

The ultimate objective of this document is to assist the
United States in fulfilling fiduciary obligations to the CTUIR by
properly protecting tribal "trust resources". In fulfilling this
legal obligation, the SOR agencies and the CTUIR must have a common
definition and understanding of the term "trust resources" and this
document is intended to assist in this definition.

History:

Aboriginally, the Walla Walla, Cayuse and Umatilla Tribes were
separate autonomous Indian Tribes of related plateau culture.! The
Confederated Tribes of the Umatilla Indian Reservation (CTUIR) is
a federally recognized Indian Tribe.? The CTUIR entered into a
treaty with the United States government on June 9, 1855 and ceded
to the United States, aboriginal title to 6.4 million acres of
land.? These ceded lands represent the traditional homeland of the
CTUIR. Those lands not ceded by the CTUIR were reserved for their
exclusive use and occupation and is recognized as the Umatilla
Indian Reservation.

Explicit in the Treaty, the CTUIR reserved the exclusive right
to take fish in streams running through and bordering the
reservation and the right to resort to all usual and accustomed
fishing stations and "... erecting suitable buildings for curing
the same; ... the privilege of hunting, gathering roots and berries
and pasturing livestock on unclaimed lands in common with citizens,
is also secured to them."*

As noted before the United States Indian Claims Commission:

", ..The economic pattern of the three tribes required a
seasonal cycle of travel about their respective
territories. In the winter, they lived 1in winter
villages on the Columbia and Snake Rivers, or in the
lower valleys of their tributaries. In the spring, they

I'The Confederated Tribes of the Umatilla Indian Reservation v.
United States, Indian Claims Commission, Docket 264, Petitioner’s
Proposed Finding of Fact, (January 1959).

’see Constitution and By-Laws of the Confederated Tribes of the
Umatilla Indian Reservation, ratified November 4, 1949.

3see Treaty with the Walla Walla, Cayuse and Umatilla Tribes
and Bands of Indians in Washington and Oregon Territories, June 9,
1855, Ratified March 8, 1859.

‘1d. at Article 1.



moved out of their winter camps and moved southward into
the Blue Mountains to dig roots and catch spring salmon
in the headwaters of the mountain streams. In the summer
and fall, they would move even farther back into the
mountains, gathering roots and berries, fishing, hunting
elk and deer, and pasturing their livestock. In the
winter, they returned to their winter camps. The cycle
was repeated year after year, and the members of the
Tribes used the same village locations along seasonal
routes of travel each year..."’

Contemporary members of the CTUIR exercise treaty rights

throughout the Columbia River Basin. Hunting, fishing and
gathering food and medicinal herbs and plants are carried on
seasonally. Tribal members travel to locations that contain

important vegetation and minerals used for medicines, clothing,
regalia, sustenance, healing and religious ceremony.

Federal Policy - SOR Agencies

U.8. Army Corps of Engineers:

The U.S. Army, Corps of Engineers acknowledges its trust
responsibility to Indian Tribes. The COE acknowledge that it has
a fiduciary relationship between assets and resources held in trust
for Native Americans governments. The COE Native American Policy
also recognizes that it has a duty to consult with Native American
governments when COE activities affect reservations, treaty rights
or other federally recognized rights. The COE policy does not
define trust assets or resources but does state that "...this
policy statement is to foster a mutual and beneficial relationship
between the Corps and tribal governments by administering
undertakings and activities that ... recognize Native American
traditional cultural and religious property and freedoms..".®

Bureau of Reclamation:

Trust Assets are defined as "legal interests in property held
in trust by the United States for Indian Tribes or individuals, or
property that the United States is otherwise charged by law to
protect. Examples of resources that could be Indian Trust Assets
are lands, minerals, hunting and fishing rights, water rights, and

Indian Claims Commission, Docket 264, Petitioner’s Proposed
Finding of Fact.

Draft Native American Policy, U.S. Army Corps of Engineers,
North Pacific Division (April 15, 1994).



in-stream flows".’

Bonneville Power Administration:

The Bonneville Power Administration (BPA) acknowledges its
trust responsibility but does not refer to "trust assets" or "trust
resources". However, it does include the protection of traditional
cultural resources as part of its trust responsibility and defines
them as "distinctive shapes in the natural landscape, natural
habitats for important subsistence or medicinal plants, traditional
fisheries, sacred religious sites and places of spiritual renewal."
Regarding consultation, the policy also refers to "water resources,
fish and wildlife resources and other natural resources" as well as
the [p)rotection of tribal lifestyle, culture, religion, economy."®

Federal Policy - Generally

Department of Interior:

The Department of Interior acknowledges its trust
responsibilities and the need to protect trust resources and trust
property but does not define them.’

Department of Enerqgy:

The Department of Energy (DOE) recognizes a "trust
relationship" but makes no reference to "trust assets" or "trust
resources". DOE acknowledges that "some tribes have treaty-
protected interests in resources outside reservation boundaries."
The DOE’s policy also includes compliance with all cultural
resource protection laws.'?

Department of Agriculture:

The Department of Agriculture (DOA) acknowledges the unique,
legal and political relationship between the United States and

"Indian Trust Asset Policy, U.S. Bureau of Reclamation (July
2, 1993).

*braft BPA Tribal Policy, (Revised) January 27, 1995.
order No. 3175 (November 8, 1993).

American Indian Tribal Government Policy, U.S. Department of
Energy (July/August 1994).



Indian Tribes. The DOA recognizes the legal obligations owed to
Indian Tribes under treaties and statutes and further recognizes a
responsibility to "protect and maintain the lands, resources and
traditional use areas of Indians". The DOA policy does not
however, use the terms "trust" or "trust resource".!

United sStates Forest SBervice:

The United States Forest Service acknowledges its trust
responsibilities but makes no mention of "trust resources" or
"trust assets", and generally, the Forest Services’ policy is the
vaguest and least meaningful of any agency.'?

Environmental Protection Agency:

The Environmental Protection Agency (EPA) acknowledges its
trust responsibilities but makes no mention of "trust resources" or
"trust assets".®

The Executive Office:

President Bill Clinton has directed that "...[e]Jach executive
department and agency shall asses the impact of Federal Government
plans, projects, programs, and activities on tribal trust
resources..."."

Tribal Policy - Generally

Confederated Tribes of the Umatilla Indian Reservation:

The specific references to fish, game, roots and berries in
the Treaty are all considered "trust resources". Additionally,
those resources not explicitly mentioned in the treaty are never-
the-less "trust resources". A similar conclusion was reached by
the United States Supreme Court:

ipepartment of Agriculture, Policies on American Indians and
Alaskan Natives (October 16, 1992).

2ynited States Forest Service, Native American Policy -
Friends and Partners (February 1994).

Bsee Environmental Protection Agency Memorandum, from Carol
Browner, EPA Adnministrator to Tribal Leaders (March 14, 1994).

“59 Fed. Reg. 22951 (April 29, 1994).



" ....the Treaty right was not a grant of rights to the
Indians, but a grant of rights from them--a reservation
of those not granted...".?

This "reservation" of rights is the basis of the tribal definition
of "trust resources". As noted by Felix S. Cohen:

" ....[S]Jo long as Indian rights are not voluntarily
ceded by the Tribes in treaties or other negotiations
which are approved by Congress, they continue in their
aboriginal state. Important rights not specifically
ceded in a treaty or agreement are considered to be
reserved, consistent with the purpose of the United
States and the Indians 1in entering into  the
transaction...".'

The "reserved rights doctrine" secures to the CTUIR the right
to have available for harvest and use all resources upon unclaimed
lands within the treaty-ceded lands and all usual and accustomed
fishing stations. The Tribes reserved a right in the land itself:

"...They (treaty rights) imposed a servitude upon every
piece of land as though described therein....The
contingency of the future ownership of the lands,
therefore, was foreseen and provided for - in other
words, the Indians were given a right in the land - the
right of crossing it to the river - the right to occupy
it to the extent and for the purpose mentioned......."."

The CTUIR reserve the right to access "unclaimed lands" for
the purpose of obtaining vital resources, and to access all "usual
and accustomed stations".® The CTUIR expect that the United
States will manage natural resources in a manner consistent with
the legal obligations of the Treaty and with the fiduciary
responsibilities of the United States as a Trustee.”

YUnited States v. Winans, 198 U.S. 371, 25 S.Ct. 662, 49,
L.Ed. 1089 (1905).

Felix S. Cohen Treatise on Federal Indian Law, Casebook,
Getches, Rosenfelt and Wilkinson (1979).

"United States v. Winans.

5csee Maison v. Confederated Tribes of the Umatilla Indian
Reservation, 314 F.2d 169 (9th Cir.) cert denied, 375 U.S. 829
(1963) .

Ysee e.g., Tulee v. Washington, 315 U.S. 681, 684-85

(1942) (burden resource conservation) United States v. Washington,
520 F.2d 676, 685 (9th Cir. 1975) (federal suit to compel state to

6



Proposed Definition

As the record indicates, the federal courts have usually
addressed trust resources in the context of water, money, land,
timber, mineral or gas and oil resources, and fish and wildlife.%®
The CTUIR consider all aspects of the natural environment to have
some purpose in preserving and sustaining life and subject to the
protection of the Treaty. The CTUIR has stated:

", ...The rights we reserved were the basis of our economy
and the core of our culture and religion. These rights
include the right to fish at our usual and accustomed
fishing stations throughout the Columbia Basin, and the
right to a sufficient quantity and quality of water to
maintain these fish runs. The Treaty also reserved the
right of continued Tribal access to certain lands for
hunting, for gathering traditional foods and medicinal
herbs, and for religious purposes. Without the promise
that these rights and resources would be protected, our
ancestors would not have signed the Treaty...".?*

Rather than develop a "list" of "trust resources", the CTUIR
view "trust resources" as: A category of natural elements and
environs including but not limited to: air and water resources;
native fish and wildlife and habitats; native plant life and
habitats; mineral deposits; timber and timber related resources;
gas and oil reserves; archaeological, cultural and burial sites;
fishing, hunting, food gathering and religious sites; and other
resources and sites of the natural environment necessary to sustain
tribal culture for present and future needs of its members. These

comply with terms of treaty); Confederated Tribes of the Umatilla
Indian Reservation v. Callaway, No. 72-211 (D.Or. August 17,
1973) (enjoining dam operations); Confederated Tribes of the

Umatilla Indian Reservation v. Alexander, 440 F. Supp. 553 (D.Or.
1977) (enjoining dam construction).

%see e.g., Menominee Tribe v. United States, 101 Cct.Cl 22
(1944) (timber); Menominee Tribe v. United States, 91 F.Supp. 917
(Ct.Cl. 1950) (timber); United States v. Mitchell, 445 U.S. 535
(1980) and United States v. Mitchell 463 U.S. 206 (1983) (timber);
Navajo Tribes of Indians v. United States, 364 F.2d 320 (Ct.Cl.
1966) (mineral leases); Dann v. United States, 470 U.S. 39
(1985) (public lands); Pyramid Lake Paiute Tribe of Indians v.
Morton, 354 F.Supp. 252 (D.C. 1972) (fish); Manchester Band of Pomo
Indians v. United States, 363 F.Supp. 1238 (N.D. Cal. 1973) (trust
funds) .

2 See COLUMBIA BASIN SALMON POLICY, the Confederated Tribes of
the Umatilla Indian Reservation (March 8, 1995).



resources which are protected by treaty or aree part of tribal
culture and economy are considered trust resources".

With regard to the System Operation Review, the following
specific trust resources are currently at ridisk and require
immediate measures for protection:

a. Water resources - instream flows and water cjuality.

b. Fish resources - spring chinook, summer chinocrok, fall chinook,
sturgeon, lamprey, sockeye salmon, coho salmon and whitefish.

c. Cultural resources and sites.
da. Usual and accustomed fishing sites.
e. Traditional tribal economy and overall economic stability.

These resources are "trust resources" and are not currently managed
or protected by the SOR agencies, under the terms of the Treaty of
1855 or under the terms of the federal trust ol»ligations of the
United States government.
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Criteria for the Selection of a System Operation Strategy

submitted by the Confederated Tribes of the Umatilla Indian Reservation (CTUIR)

These criteria were developed directly from communications the CTUIR have previously had with the SOR
agencies. The criteria are all equally important (i.¢., necessary). Inthe event of a perceived conflict
between resources or System “users” the principle of reducing or zeroing impacts and risks to native
biological resources should be adhered to. To do this the assumption that the Federal Columbia River
Power System is the Columbia River has to be abandoned. The pre-dam continuous geographic and
temporal cycles which dominated life in and on the Columbia River for eons has been changed to a
disconnected listing of “islands™ which need to be re-linked to create and improve viable and usable
resources. “Losses” are to be defined as changes which have already occurred in the Columbia River
system as compared to the Desired Future Condition, the natural river. Short-term changes in the
ecosystem which derive from activities designed to move the system closer to the Desired Future Condition
are defined as “restorative changes.”

The responsibilities detailed here are those of the United States Government. The federal government as a
whole is the only party who has system-wide responsibilities, rather than just the operation of specific
dams, and all these responsibilities are incumbent on the federal government as a whole. Under each key
issue identified by the CTUIR, background information is offered and criteria for a legal System Operation
Strategy which comports with the effectuation of treaty rights and the U.S. government’s execution of its
Trust Responsibility, is detailed.

I._Consultation and Coordination; Government-to-Government Relations.

Background: Coordination began in December 1993. CTUIR submitted “communication” and
workplan/budget Jan. 1994. No response to communication or proposal. Delay in response by SOR
agencies to initiating and effectuating Consultation necessitated 12/9/94 meeting. CTUIR participation in
Cultural Resources Workgroup and other workgroups (e.g., Wildlife) has been defined by the SOR
agencies on a “stakeholder” basis.

Consultation began with the 12/9/94 meeting, more than five years into the process, after the discarding of
more than 70 alternatives and the completion of the Draft Environmental Impact Statement. This meeting
resulted in a contract with BPA under which several work products are to be delivered. Under contract
with BPA, the CTUIR has developed a consultation plan for effectuation of government-to-government
relations with the U.S. government in April 1995.

Criterion: Effective consultation, coordination and communication, in accordance with the DRAFT
Consultation Plan prepared by CTUIR, is required to address the issues important to the CTUIR. A legal
System Operation Strategy can only be identified by the U.S. government successfully consulting and
coordinating with the CTUIR and then fully executing its Trust Responsibility to protect and restore
aboriginal and treaty-reserved resources through the project action.

CTUIR SOR Selection Criteria  5/2/95 1



II, Treaty Rights and Trust Responsibility

Background

On June 9, 1855, the United States entered into a Treaty with the CTUIR.! The Treaty outlined the cession
of certain lands by the Tribes to the United States. The Treaty also provided in perpetuity tribal access to
off-reservation lands for root and berry gathering activities, access to hunting areas for small and large
game and the right to access all usual and accustomed fishing stations.

The relationship between the CTUIR and the Bonneville Power Administration, the United States Army
Corps or Engineers and the Bureau of Reclamation (SOR agencies) is founded on the principal that there
exists a Government-to-Government relationship as evidenced by the Treaty of June 9, 1855. In particular,
the Treaty established some of the basic elements of this Government-to-Government relationship. The
Treaty elements important to the SOR review process are:

The trust relationship: Indian Tribes are not foreign nations, but constitute "distinct political” communities
“that more correctly, perhaps, be denominated domestic nations" whose "relation to the United States
resembles that of a ward to his guardian", see Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 8 L.Ed.25,
(1831). The language in Cherokee Nation v. Georgia founded the doctrine of federal trusteesship in Indian
affairs.

Tribal governmental status: Indian Tribes are sovereigns, that is, governments, and state law does not
apply within reservation boundaries without express congressional consent, see Worcester v. Georgia, 31
U.S. (6 Pet.) 515 (1832).

Reserved rights doctrine: Tribal rights, including rights to land and self-government, are not granted to the
CTUIR by the United States. Rather, under the reserved rights doctrine, tribes retained ("reserved") such
rights as part of their status as prior and continuing sovereigns, see United States v. Winans, 198 U.S. 371
(1905).

Canons of construction: The historical record clearly indicates that the treaty negotiations were awkward
given the existing language barrier between the parties. As such, courts generally have adopted
fundamental rules and principals which govern the interpretation of written treaties, otherwise known as the
“canons of construction”. Since the treaties were being transcribed in the English language, the courts have
sought to construe the long-term intentions of the parties to the benefit of the weaker party, the Tribes. The
canons provide that treaties are to be construed broadly in determining the existence of Indian rights, but
narrowly when considering the abrogation of those rights (there must be express legislative intent on the
part of the U.S. congress to abrogate any such rights). '

The cannons further provide that treaties must be construed to mean what the Indians understood the
treaties to mean at the time of treaty negotiation. These cannons of construction have also been applied to
agreements, see, Antoine v. Washington, 420 U.S. 194, (1975), to exectutive orders (see, Arizona v.
California, 373 U.S. 546, (1963), and statutes dealing with Indians, see United States v. Dion, 106 S. Ct.
2216 (1986); Squire v. Capoeman, 351 U.S. 1, (1956).

! See Treaty between the United States and the Walla Walla, Cayuses and Umatilla Tribes and Bands of Indians
in Washington and Oregon Territories, June 9, 1855, 12 Stat. 945, ratified March 8, 1859. These three Tribes
consititute the Confederated Tribes of the Umatilla Indian Reservation.
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Treaty Rights: The CTUIR's right to take fish that pass their usual and accustomed places is a right
confirmed by numerous court decisions. Seg¢ e.q.. Sohappy v. Smith, 302 F.Supp, 899 (D.Or. 1969), affd,
United States v. Oregon, 529 F2d 570 (9th Cir. 1976), Washington v. Washington State Commercial
Passenger Fishing Vessel Ass'n, 443 U.S. 658 (1979) (Passenger Fishing Vessel). In addition to binding
state governments, see Passenger Fishing Vessel 443 U.S. at 682 and n.25, the treaties are also binding on
private citizens, see ¢.g., United States v. Winans, 198 U.S. 371 (1905), and of course, the federal
government. Passenger Fishing Vessel, 443 U.S. at 682; see also Confederated Tribes of the Umatilla
Reservation v. Alexander, 440 F. Supp. 553 (D.Or. 1977). Absent specific authorization by congress,
Indian treaty rights cannot be abrogated. id., citing Menominee Tribes v, United States, 391 U.S. 404, 413
(1968).

In Passenger Fishing Vessel, the Court painstakingly examined the circumstances surrounding the
negotiation of the treaties in an attempt to define the parties' long-term intentions. The Supreme Court
emphasized that Governor Stevens invited the tribes to rely on the United States' good faith efforts to
protect their right to a fisheries livelihood. Stevens specifically told the tribes: "This paper [the treaty]
secures your fish." Id. at 667 n.1l. During the treaty negotiations, "the Governor's promises that the treaties
would protect that source of food and commerce were crucial in obtaining the Indians' assent." Id. at 676
(emphasis added). As the Supreme Court stressed:  "...It is absolutely clear, as Governor Stevens himself
said, that neither he nor the Indians intended that the latter "should be excluded from their ancient
fisheries,"....and it is accordingly inconceivable that either party deliberately agreed to authorize future
settlers to crowd the Indians out of any meaningful use of their accustomed places to fish...".

The courts have responded to these threats to treaty rights by declaring a policy that treaty rights cannot be
defeated by technology or other methods not anticipated by the treaty signatories. For example, in United
States v. Winans, 198 U.S. 371 (1905), the defendant constructed a fish wheel along the Columbia River
and excluded the Indians from one of their usual and accustomed fishing places. Commenting on the effects
of improved fishing devices, the Court noted that: ".... wheel fishing is one of the civilized man's methods,
as legitimate as the substitution of the modern harvester for the ancient sickle and flail. It needs no
argument to show that the superiority of a combined harvester over the ancient sickle neither increased
nor decreased rights to the use of land held in common. In the actual taking of fish white men may not be
confined to a spear or crude net, but it does not follow that they may construct and use a device which
gives them exclusive possession of the fishing places, as it is admitted a fish wheel does...."

Id. at 382. Thus, although improved technology may be brought to bear on the fishery, that technology
cannot be allowed to imperil the rights secured to the parties to the treaty. The Court's intent is clear:
absent specific treaty abrogation legislation from Congress, Menominee Tribe v. United States, 391 U.S. at
413 (1968), no one may use any method to deprive treaty fishermen of their fair share of the anadromous
fish or access to usual and accustomed fishing places.

Trust Responsibility: The SOR agencies have an obligation to not destroy Indian treaty rights without
specific Congressional action. The SOR agencies must use their authority to safeguard that which is the
subject matter of federal treaties. The trust responsibility is that special relationship between the United
States and Indian tribes. This relationship is part of the very fabric of federal Indian law and it imposes
stringent fiduciary standards of conduct on federal agencies in their dealings with Indian tribes. See United
States v. Creck Nation, 295 U.S. 103 (1935). See also Northern Cheyenne Tribe v. Hodel, 12 Indian
L.Rep. 3065, 3070-71 (D.Mont. 1985; modified on other grounds, 842 F. 2d 222 (9th Cir. 1988).

In Northern Cheyenne Tribe, the court declared that: “....a federal agency's trust obligation to a tribe
extends to actions it takes off a reservation that uniquely impact tribal members or property on the
reservation...." Id. at 3071. In an attempt to save it's coal leasing EIS from invalidation, the Secretary of
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the Interior alleged that there was no specific statute or treaty that required the IDepartment to consider the
impacts of coal leasing on the tribes as an entity. Id. The Secretary also alleged that his decision to lease the
coal was in the "national interest" and "vital to the nation's energy future." 1d. The court declared that:
"....The Secretary's conflicting responsibilities and federal actions taken n the e "national interest”,
however do not relieve him of his trust obligations. To the contrary, identifyin_g and fulfilling the trust
responsibility is even more important 1n situations such as the present case wFaere an agency's conflicting
goals and responsibilities combined with political pressure asserted by non-Iradians can lead federal

agencies to compromise or ignore Indian rights...."

Id. (citations omitted). Similarly, the SOR agencies must not allow it's obligaticens to the tribes to become
lost in it's concern for the local citizenry. It must accord the treaty rights special consideration and
scrupulous safeguards. Management or development activities that affect anad womous fish, fish habitatand
water quality also affect the tribes' exercise of their treaty rights. The SOR age=ncies owe a duty to not only
discuss the effects of it's activities on the tribes, but also a duty to safeguard ressources of crucial
importance to the tribes. This duty is not fulfilled by actions which sanction degzradation water quality and
fish habitat needed to rebuild anadromous fish runs or development activitics tmat destroy or impact fishing
sites. The SOR agencies owe a duty to refrain from activities that will interferes with the fulfillment of
treaty rights. Moreover, this duty cannot be performed by engaging in an "accommodation” or "balancing"
process between Indian treaty rights and a competing interest. Any such "accoxmmodation” reached by a
Federal agency would amount to a de facto abrogation of Indian treaty rights.

In addition to those federal actions taken which have severely impacted tribal culture and economy, such
as construction and operation of the FCRPS, several of current Operation Strattegies developed by the SOR
agencies illegally assign “rights” to those and other actions (e.g., irrigation, bar-ging, aluminum and power
production, pollution, development, etc.) by considering the current system as tdhe base case. This
assignment violates the terms of the Treaty and ignores the legal trust obligatioms owed to the CTUIR. An
appropriate base case derives from the terms of the Treaty of 1855 and addressses impacts to the Columbia
River, Snake River and their tributaries. Further, many current users are actingg with full knowledge of
their illegal activities (e.g., irrigators spreading federally subsidized water outs& de legal district boundaries).

In order for the Federal government to fulfill its trust responsibility it must proxmote, encourage, facilitate,
restore and/or recover the native faunal and floral assemblages. This requires mative habitat (i.e. natural
river). The native fauna and flora have the natural river “encoded” in their gem etic makeup. These are
species favored by cool, swift water as opposed to species favored by warm (ox even hot in the case of
90,000 smolts which died at McNary in 1994), still water (e.g., gulls, northern squawfish, channel catfish,
etc.) which have prevailed or usurped native species under the past and current management of the
Columbia and Snake Rivers.

Criteria:

A. Fulfill the terms of the Treaty of June 9, 1855, the federal governmnent's trust obligations, the
Native American Graves Protection and Repatriation Act, American Iradian Religious Freedom
Act, the Religious Freedon Restoration Act, the National Historic Pres ervation Act, the
Archaeological Resources Protection Act, the National Environmental Policy Act and other
applicable federal and state laws relating to water quality standards (temprature, dioxin dissolved
gas etc.).

B. Identify, protect, and restore trust resources, including but not limiged to water, land, all fish
traditionally utilized by the Tribes (i.e., fall chinook, spring chinook, ssammer chinook, sockeye,
coho salmons, steelhead (trout), other native trout in their natural rangee, lamprey, sturgeon,
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whitefish, suckers), wildlife, plants, other cultural resources (e.g., language, sites, activities, etc.)
including traditional cultural properties, access to these resources and all the places used by the
People in the course of our use of these resources, i.e. our way of life. The selected System
Operation Strategy must be oriented to recover and restore the native faunal and floral assemblages
which support the way of life guaranteed by the Treaty. Trust resource values are strictly
integrated, that is the various values of individual resources or types of resources cannot be
separated out.

C. Measure direct, indirect, and cumulative impacts to trust resources resultant from the operation
of the FCRPS compare against an appropriate base case, pre-"project” (i.e., pre-dams). Use of the
“current operation” strategy as the base case implicitly attributes property rights to those who
benefit under the current operation (e.g., irrigators, barge owners, aluminum producers, etc.). This
is in violation of the CTUIR’s superior rights to fish, water, usual and accustomed areas, cultural
resource protection, and other rights. All activities allowed, facilitated, or provided for by the
operation of the FCRPS which usurp, prevent, or trivialize the exercise of these superior rights
(e.g., irrigation, barge commodity transportation, power production, etc.) are to be counted as
“costs.”

D. Explicitly protect and restore water quality and recognize the Tribes superior water rights, for
both consumptive (for lands reserved and for tribal member use) and non-consumptive (instream;
throughout lands reserved for and ceded by the CTUIR) uses. Any allocation or distribution of
water from the Columbia River by the federal or state governments can only be done under this
cognizance and with the highest priority allocation or distribution of water for fish passage, fish
habitat, water quality (instream flows), and tribal member use in the exercise of their Treaty
Rights.

E. Provide access to and Tribal management of cultural resources, including explicit protection of
“cultural resources” as the pools are drawn down. It must be explicitly recognized that the Federal
Government has this responsibility irrespective of the System Operation Review. Further, the
selected alternative should provide a measure of ethnic privacy and opportunity to propogate a
living culture and heritage, and a measure of relevance to learn and teach language, a cultural
resource,

F. In accordance with the Federal government’s responsibility to recover Threatened and
Endangered native fishes, the selected Strategy must explicitly favor these native species of
anadromous and resident fish (e.g., fall chinook, summer chinook, spring chinook, sockeye
salmons, bull trout) and in accordance with the Federal government’s responsibility to protect and
restore treaty-reserved resources, the selected Strategy must explicitly favor native fishes which
have been extirpated from parts of their range (¢.g., sockeye salmon, coho salmon). The Strategy
should clearly 